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Deayr Sir: Opinlon No. O~h8L48.
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4 the room for the purposs
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{e suthority of the case of Hetrick
58, 87 Fo¥eRe (2), De 889, I conolude that
r Pivid Appula of Amarillo has ruled
1insdoe exists as defined in this itatute,

where poo ’Xa assendle together and &rink in 2's

or novYe, rogu-dlau of whether the area 1in a &ry
or wet area rogardless of whether 1t is legal
to drink mionusm 1iquor in the area in which
the offense is charged,

~

" no COMNUNICATION IS TO BE CONSTRUED AS A ‘DEFAmI}‘T_AL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT

} . o~

- ' - . .



194

Honorable Eoas nonghty. Ty Pas& 2

"However, under All Texss Racing Assosiation
wyge State, 82 8,Y.Re (2) 151, affirmed 97 B,%.R.
(2) pe 669, re~hearing denied, 100 8,%W.R. (2} p.

s Which ocsse 1a not with reference to the drinke
of intoxieating liquor, it seems that & con-
trary mMle may be laid down in that the ast charged

mst be an 1llegal aoct within itaself, Likewiase
the sase of Walts ~vse« State, 76 3S.¥W.R, (2) p. 555.

% "%l Texas Jurisprudence, Sestion 23, referring
$0 places of enterta nt and amnseansnt, atates that
they are not nuisances per se, unlass prohibited by
Statutes, but states further thas such- places may
beoome nulisances by reason of thelir surroundings or
the manner in which they are candusted,

_ *It is my gonolusion that under the Hetriock
cass, and likewise undsr the very redent case of
Parker ot al ~va~ State, 161 S.W.R. (2} p. 319, in
whioch applieation for Writ of Error was ro:uuo& by
the 3upreme Court, that 1t would de permissible for
the State, by the County Attorney, to seek an ine-
Junetion under Art, 4064 sgainst & person operate
ing a danes hall, where intoxisating iiquors are
&runk by persons assezbled iz 2%s or more.

*ly specific oase is against the proprietor
of & dance hall situated in a wet area, where pece
. ple sssemble %o 4rink, The Hall does not esll ine
toxiesting 1iquors or bevereges, ¥We have s diaturde
ance At this plece several times & woek.

*I would appreciate your opinion on this mat~
ter, as quiekly as posaible,”

- Artiole L66A, Vernon's Annotated Civil Statutes proe
dest

*Any hotel, rooming houss or bdoarding house,
sountry olub, garage, rent oar stand or otlwr
place to which the pudblie ocomamonly resort for
board or lodging oy commonly congregate for bBusie-
ness 0r pleasures, where intoxiceting liquors are
kept, posseassd, sold, manufactured, bartered or
ﬁzon away, or to which persons resort in assemble

of two or morye persons to the room for the




Honorable Roas Dcmtr, Jres Pege )

gurpon of drinking intoxicating liquor, or where
atoxioating liquors are furnished to minors or
ts studenta of any educatioarl institation, or
whers parsons resort for the purpose of gambling,
or for the purpose of prostitution, 1s heredy de=
elared t0 be¢ & common nutsanse. Any person who
knowingly maintalns or assis$s in maintaining such
& plade 1s guilty of maintaining a nuisance,”

It will be noted that the abovemsntionad statute
defines as a common nulsancet any hotel, roaming houss oy
boarding house, ocountry eolud, garage, reat car stand oy
other place to whiech the pubﬁc coxmanly yesort for board

or lodging or emﬂ{nmmh for business or plessure
whers porsons resort

assend of twe Or more persons
to the room for the purpose or’;’l‘:gnung intoxicating liquor,

.?_.o '

\ Artiole 4664, supre, wes passed, obviously, es an
ald to the enforocemunt of oertaia laws, pensl in olmracter,
in existense at the time of its enactment, to wit, the laws
prohlidbiting the mamifacture and sels of utm:icat!.na liquor,
gaaing, eto., It is to de noted, howsver, that Article '
goes further than the penal statutes, For instance, :‘1.2 wis
R0 offense to drink intoxicating liquor, yet Airticle 4O64 dew
fines as & nuisance a place of the geneyal ocharaoter of those

“apeoified "to whiokh persons resort assenbling of two or

more persons to the room for the purpose of drinking intoxie
dating liquor".

In the case of Parker vs, State, 161 S. ¥, (2) 319,
wri$ refused by the Supreme Court, the Court of Civil Appeals
held that Aytlole 4664 was not repealed by the Liguwor Control
Aet, The action was by an injunation against the maintenance
of & dance hall alleged to bs a place to which persons resort
in puadbers of twop or more for the purpose of 4r intoxi-
cating uzmra, 4n Johnson County, & 4ry couanty, This oase
is authority, at least, for the proposition that Article 4684
gar be invoked in dry areas. '

In tho oase of Hetriock vs, itate, 87 3, W, (2) 887,
it was held that the malntenance of a dance hall might be enw
Soined as & place to whioch persons resorted for the purpose
of 4&rin intoxicating liquor, though it was not alleged
that the placde was in dry terri s Or that the liquor deing
drunk was not 3,2 beer, The court said "the right to abate
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- -4 puisence does not necessarily depend on the existenns of

. ."the provision in the Penel Code, defining the ast sought to
be enjoined asz an offense and presoribing fine or imprisone
ment as punishment for his violation, There does exist an
appliocable . statute, to wit, Article 4664, penal in its nature,
and presoribing abatament as the remedy™,

_ In sonnectica wish the queation under consideration
we have carefully econsidered the case of All Texas Beging Asso- .
~ qiation ve, Stats, 82 S, W, (2} 151, affirmed {3up,) 97 3. ¥, .
<.+ {2) 649, rehearing overruled 100 3, W, (2) 348, which fs re~ -
2 ferred {o by you, and 40 not think that this ocase has any ap-
. plieation to the guestion presented in {our inquiry. As we
. un@eratand: this case, it was held that the maintaining of pre-
T mises &5 which dog racing was conduoted and persons bet theree
-7, on oould not snjoined under Article 5662; Two reascgs .
. were givent (1) } "eambling® mentioned Article bﬁ?z e
4. . 6lmded only euch gambling aa was defined by the Penal Ocde
.and Detd on &dog races wes not an offense under the Penal
-Codey and (2) ap ths rule of “ejusdea generis”, "other
&1;.“" and Article 4 444 not inolude “places” generally
¢ only “places®” of the same oharacoter as those specifio
montioned preceding the genersl term and the "place” at whi
.the dog rasing and betting occourred was not of timt oharaoter,
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Where the i..tquor Control Aot expressly 6;- by neves~
sary implioation smithorizes the sale of liquor, beer and wine,
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3|J~ and presoribes the circumstances undsr which it mg bs sold
g - Axtiole 4 i3 not available, on the ground that that -hioﬁ
i is lawful cannot be a nuisance., Thus, since the lLiquor Cone

trol Act authorizes permits for paokage storus to sell liquors
and suthorizes permits for the sale of beer for consumption
on the premises, a package store with a permit ocannot be ene
.doined for sol_ling‘ liquor, nor could the retail besr permit
holder bde enjoined from mmintalning a placs where persons re-
sort for drinking beexr, an intoxicating liquor,
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. In the Parker oase, supra, the alleged nulsance exist-
ol in a "dry” area, 1t is to be noted that the suit was not to
enjoin the saintenance of premises where ssles or gifts of in-
toxieating 1iguors were made, but premises, (& dance hall) to
which the pudlie resorted to drink intoxicating ligquor. The
Liquor Control Ast does not dsfine &s an offense the maintenance
of premises to which the public resort to d&rink intoxlocating
1iquérs, either in a dry area or a wet area, The offense de-
nounced by the Aet 1s the unlawful selej ao that it is apparent,
under the Farker case, that we must look to Article 466)4 alone
for the offgnse and penalty. :
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N Under thaaruoﬁs stated in your letter it is apparent

= that the proprietor: of the danos hall doces not have any permit
or lioense authorized by the Liquor Control Aot and that the
place in qusstion {the dunce ball) is a place where persons
resort in . assamhlinﬁ of two or more persons to the room for
the purpoae or‘uzinking 4intoxtioating liquor. '

. You are therefore advised that under Article 4664
Aﬁa danoe hall in wet territory maintained as a place to which
“ members of the public commonly resort in numbers of two or
* more to the room for the purpose of drinking intoxiocating 1i-
. quors may be onjolned &8s a8 ocommon nuisance if the proprietor

- does not hold a permit authorizing him to sell the liquors ocon-
samed for consumption on the premises, or 1f the liquers ocon-
sumed thereon are not such as are authorized to be sold ror
oonsumption on the premisea.

[

o Trusting that the foregoing fully answers your in-
" qulry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

WUM

‘ Ardell Williams
- Agsistant
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